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Trust Company Activities Curtaile( 


Condensation of Article by John B. Edwards of the St. Louis 
Journal, January 1935) 


Bar (Commercial Law 


ITH ambulance chasers seeking 

to control automobile accident 
cases and certain nonlegal agencies try- 
ing to corral all commercial business 
and act as adjusters, lawyers have had 
plenty with which to contend. Adding 
to these destructive agencies the activ- 
ities of trust companies combing the 
cities for people who might, perchance, 
want a will drawn and thereby divert- 
ing probate practice, the cup of tribu- 
lation of the average lawyer was filled 
to the full. 

This being the situation the St. 
Louis Bar Association, later assisted 
by the Missouri Bar Association, in- 
stituted quo warranto proceedings 
against several of the trust companies 
in the City of St. Louis. The plain- 
tiff in each case was the State of Mis- 
souri on information of the circuit 
attorney. The decision is published 
in 74S. W. (2d) 357. 

The evidence developed that several 
of the trust companies against whom 
proceedings were brought maintained 
“new business” departments. A card 
index was maintained and through 
every available means solicitors sought 
to locate and interview people of prop- 
erty. Having located and interviewed 
a prospect the solicitor would seek to 
have the prospect come to the office 
of the trust company and there talk 
over his affairs, and the disposition 
that he desired to have made of his 
property. These dispositions general- 
ly classified themselves under three 
headings: (1st) Wills; (2nd) Life In- 
surance Trusts; (3rd) Living Trusts. 

For a long time it had been the 
practice of trust companies in St. 
Louis to draw all three of these docu- 
ments for these solicited clients with- 
out charge for services in consult- 
ing and preparing the documents. 
Warned two or three years ago by 


the activities of the St. Louis Bar Ay 
sociation, the trust companies ¢p. 
tended that they had discontinue 
drawing wills for those: who vol. 
tarily or under persuasion enterej 
their portals. They testified thy 
these citizens of property so pe. 
suaded to come into their offices wer 
in the first instance referred to lay. 
yers of their own choosing. 

It developed, however, that in; 
great many instances the prospectix 
customers did not want to pay a re. 
sonable fee for consultations and prep 
arations of a will and the trust com. 
panies would prepare the will ani 
then send the prepared will and th 
corralled client to the office of a law. 
yer who was a relative, friend, « 
close connection of some official oj 
the trust company that had been su. 
cessful in ensnaring the prospectir 
testator, with the understanding tha 
a uniform or fairly nominal fe 
would be charged by the lawyer whos 
office was thus honored by the patron 
A lawyer whose office was thus pope 
lated by an “inflow” of clients, all dé 


sirous of much the same aid and ef 


sistance, could and frequently di 
name an accommodatingly low fe 
based on a wholesale rate. 

The trust companies contended & 
fore the Commissioner and the Sv 
preme Court of Missouri that wha 
they did was not in violation of th 
statutes of the State of Missouri & 
cause they did not receive a “valu 
ble consideration” for their service 
thus performed. To them, so the 
contended, cash alone spoke. Th 
nomination of a trust company as @ 
executor or trustee was not, in ther 
opinion, the equivalent of a valuabk 
consideration. It is to be noted, how 
ever, that with punctilious uniformit 
they never would draw a will or pr 
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pare a paper unless they were nomi- 
nated executor or trustee. 

Judge Atwood, now president of the 
Missouri State Bar Association, in 
rendering the opinion disposed of this 
unworthy contention of these large 
financial institutions, by saying in part 
as follows: 

“But, counsel for respondent say, such 
nomination cannot constitute a valuable con- 
sideration because it ‘may be revoked at 
any time without any wrong to respondent.’ 
Conceding that makers of wills and trust 
agreements can and sometimes do revoke 


| their nominations of executors and trustees, 


does it follow that a nomination when given 
is not a valuable consideration for services 
rendered ?” 


Certainly respondent is in no posi- 
tion to say that these mere nomina- 
tions do not constitute a valuable con- 
sideration when the evidence shows 
that after years of experience it still 
maintains an expensive staff to solicit 
them and to render the “free” service 
it deems necessary to obtain them, and 
that, notwithstanding some _ revoca- 
tions by the makers, these mere nomi- 
nations have resulted in attaching 
business for the transaction of which 
respondent’s annual compensation ex- 
ceeded $250,000 for each of the years 
1926, 1927, 1928, 1929 and 1930. 

The Supreme Court of Missouri 
having given due consideration to the 
position of the trust companies that 
they had the right when nominated 
as trustee to draw insurance trusts 
and living trust agreements, disposed 
of the matter contrary to the conten- 
tions of the trust companies, using 
language of which the following is a 
part: “Reasons grounded in the pub- 
lic welfare call for strict enforcement 
of these statutes against corporate 
fiduciaries. Naturally the settlor of 
a trust wants the most service that can 
be had from the trustee at the least 
expense to his estate. Just as natural- 
ly the trustee wants as broad powers 


with as little liability and as much 
compensation as may be consistent 
with getting and holding the trust 
business. Thus, in the very inception 
of a trust agreement, there are cer- 
tain interests of the settlor and the 
trustee that are conflicting. The same 
situation arises when one nominated 
as executor or trustee undertakes to 
draw a will or advise the will maker 
as to any secular law in connection 
therewith.” 

Always in cases involving the prac- 
tice of law by a layman there stands 
forth the principle not overlooked by 
the Supreme Court of Missouri in the 
case under consideration that a lay- 
man is not subject to the drastic rem- 
edy of disbarment which remedy acts 
constantly to restrain a lawyer from 
improper practices. If by reason of 
unrelenting activity on the part of lo- 
cal bar associations in compelling the 
members of our profession to live a 
life of integrity the public will realize 
that disbarment protects them in many 
cases against illegal conduct and un- 
lawful practices of lawyers, the same 
public will be lead to differentiate be- 
tween the employment of a layman 
and the employment of a lawyer to 
render legal services. 

The nub of the whole matter is that 
the Supreme Court of Missouri 
though they did not forfeit the char- 
ter of the trust companies ordered re- 
spondents to “Henceforth cease and 
desist from the aforesaid illegal prac- 
tices and conduct their business ac- 
cording to law on penalty of the for- 
feiture of their corporate charter and 
franchise.” , 


For a discussion of the cases involving 
improper practice of law, see the follow- 
ing annotations: Collecting debts as 
practice of law, 84 A.L.R. 749; Corpora- 
tion, what amounts to practice by law by, 
73 A.L.R. 1327; Injunction as proper rem- 
edy to prevent unlicensed practice of law, 
94 A.L.R. 359. 


el 


[3] 





The Constitution in a Period 
of Change 


Excerpts from an address delivered before the annual Confereny 
of Referees in Bankruptcy, Cincinnati, July 20, 1934, by 
John J. Parker, United States Circuit Judge, Fourth 
Circuit, in 9 Journal of National Association 


of Referees in Bankruptcy, 2, January, 1935 


E are going through a crisis in 

the history of the world. Every- 
where the ideals of the past are being 
assailed. In scholarship, in business, 
in morals—in every realm of human 
thought and human activity there is 
revolt against established standards. I 
am not one of those who think that 
this is an unmixed evil. On the con- 
trary I believe that we are witness- 
ing the birth of a new civilization, a 
civilization of higher standards of 
righteousness and of greater opportu- 
nity for the expanding nature of man. 
But such a period is one of grave 
danger. The danger is that in our 
zeal for reform we may destroy the 
good in our civilization as well as the 
bad, that in our passion for the ideal 
we may sacrifice the principles upon 
which alone the ideal may be measur- 
ably attainable. 

If I were asked to designate in one 
phrase that which may properly be 
called the genius of the American peo- 
ple, I would without hesitation reply 
that it is their passion for what we 
term “constitutional liberty,” the belief 
in individual freedom, in the sover- 
eignty of the individual soul. 

We hear much talk of democracy, 
that noble philosophy of life which 
finds its highest expression in the 
teachings of the Savior, who saw that 
institutions exist for men and not men 
for institutions and that the happiness 
of the poor and the humble is of as 
much importance as the happiness of 
the great and the proud; but we are 
prone to forget that it was not until 
America established her system of 


constitutional liberty that democray 
was anything more than a dream. 

The weakness of ancient democr. 
cies was the tyranny of majoriti« 
The rights of individuals suffered leg 
from the arbitrary power of the despy 
than from the injustice of the dem 
gogue. 

When independence was attaine 
and we set up a government for ow- 
selves, we guaranteed these rights t 
the individual, not merely against th 
power of the executive, but against th 
entire power of the State. In ow 
written constitution we fixed a bul 
wark against the tyranny of majorities, 
established certain fundamental prin 
ciples of individual right and solemnly 
declared that these should be heli 
sacred to the individual, inviolabk 
even by the State itself. This, I think, 
was the most important constitution 
development of modern’ history. 

We have done this through our cot 
ception of dual sovereignty, which w 
developed very much as we did th 
guaranty of individual rights. 

The importance of this division o 
powers in the maintenance of liberty 
is apparent upon the least reflection 
The concentration of the sovereign 
power in one agency leads to despot 
ism because of its inevitable tendency 
to substitute the will of the individu 
exercising the power for law duly pre 
scribed. 

One result of this division of pow 
ers, which it is of the utmost impor 
tance to maintain, is the peculiar power 
vested in the courts under our Federd 
system. As a result of it they hav 
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become the very keystone of the arch 
of our constitutional structure. They 
must stand between the individual and 
the government, between the State and 
the nation, and between the different 
departments of the government itself, 
and declare the rights of each. So 
long as the Constitution stands, they 
must when appealed to say whether or 
not the rights of the citizen as guar- 
anteed by the Constitution have been 
invaded by the State or national gov- 
ermments in the attempted passage of 
laws or the exercise of official powers, 
whether or not the Federal government 
has encroached upon the powers of 
the States or the States upon the pow- 
ers of the Federal government, and 
whether or not the officials of the 
Federal government have proceeded 
within their constitutional spheres of 
activity. Without the exercise of this 
power, constitutional provisions and 
guarantees would mean nothing; for 
it is clear that a Constitution is not the 
fundamental law if either the execu- 
tive or the legislative of State or Fed- 
eral government may disregard its pro- 
visions. 

The greatest problem of statesman- 
ship at the present time is to preserve 
the fundamental rights of the indi- 
vidual as guaranteed by the Constitu- 
tion without impairing the power of 
the government to undertake measures 
essential to the general welfare. And 
in this connection it must be remem- 
bered that the rights of the individual 
are not absolute and invariable, but 
are subject to the power of the State 
to legislate in the interest of the safe- 
ty, morals, health and general welfare 
of the community. 

And it is no sign of the abandon- 
§ ment of our constitutional theory that 
the activities of the Federal govern- 
ment should have increased greatly 
with the passage of time; for this in- 
crease has been in accord with the 


Constitution and not contrary to it. 

Long ago it was said that eternal 
vigilance is the price of liberty; and 
we must not forget that it is in times 
like these that the enemies of our in- 
stitutions get in their most effective 
work. 

The forward-looking men and wom- 
en of America, who would solve 
the pressing economic problems which 
confront us, and would place the life 
of America upon a safe and sure 
foundation for the future, must de- 
fend our constitutional structure 
against those who would take advan- 
tage of this economic emergency to 
destroy it. 

What does the Constitution mean 
to you? I can tell you in a sentence 
what it means to me. It means gov- 
ernment which is a government of 
laws and not a government of men. 
It means personal security, personal 
liberty and private property protected 
not only against the fury of the mob, 
but also against the tyranny of major- 
ities and the power of the demagogue. 
It means the eternal principles of 
righteousness written into the funda- 
mental law of the land. 

Upon that fundamental law the 
greatness of the Republic has been 
builded ; upon its preservation depends 
not alone the future of the Republic, 
but the future of the liberties of man- 
kind. 

Let the poor man who would de- 
stroy the Constitution remember that 
it is his surest defense against oppres- 
sion at the hands of the rich and pow- 
erful. Let the rich man who would 
flout its provisions remember that it 
constitutes his surest protection against 
the mob. And let the reformer who 
chafes at its restraints remember that 
under it we have achieved the greatest 
success ever attained in all the long 
history of men’s efforts to govern 
themselves. 


rr ———— 
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Flight of Aircraft-Right or Privilege 


Condensation of Editorial by Dean Leon Green of North. 
western University School of Law, Vol. 6 Journal 
of Air Law, 201 (April, 1935) 


ao the case of flight, the landowner’s 
interest is subjected to the peril or 
hazard of physical harm, not to the 
peril or hazard of appropriation. It 
is true that there might be appropria- 
tion by such long usage as to give the 
aviator an easement, but this is not the 
harm against which the landowner is 
seeking protection. Thus, the ques- 
tion is: What protection does govern- 
ment afford the landowner against 
physical harms, which includes also 
the threat of such harms. 
Government, through its courts, has 
developed three doctrinal formulas for 
giving protection against physical 
harms—(1)° trespass, (2) nuisance, 
and (3) negligence. These are basic 
tort law doctrines, and are available 
to a landowner as well as to any other 
person whose interest may be subject- 
ed to such harms. In ordinary cases 
involving intrusions upon land at or 
near the surface, the landowner has 
relied upon trespass. In other cases 
where there was no intrusion by tan- 
gible physical bodies, but interference 
with the landowner’s enjoyment of his 
premises by stenches, noises, dust, 
smoke and other perils, either actual 
or threatened, arising from activities 
upon neighboring premises, the land- 
owner has relied upon nuisance. In 
some instances where there has been 
actual harm to the landowner by phys- 
ical impairment of his premises due to 
the occasional and unintended conduct 
of a person outside his premises, the 
landowner has relied upon negligence. 
Upon one or the other of these doc- 
trinal formulas or some one of their 
variations the landowner has always 
been able to secure protection to his 
interests where government has 
deemed him entitled to protection. 
Thus, in the exercise of the right 


or freedom of flight, when the lan. 
owner is hurt or threatened with hur, 
he has available all of these doctring 
The question will always be which ox 
best serves his purposes for the pa. 
ticular case. And they are not exdy 
sive. They overlap in the protectin 
they afford. One lawyer or one cout 
may utilize one, while in a very sim 
lar case another lawyer or court wil 
utilize another. In some instances th 
landowner will be given protection ani 
in others not, for not all risks will k 
placed either upon the aviator or upm 
the landowner. Liability will be deter 
mined in the particular case when th 
judicial process through the use o 
some one of these doctrines has fun- 
tioned. Naturally, when the aviators 
near the surface the landowner will k 
preferred; when far above the su- 
face, the aviator. Only by trial ani 
error based upon everyday experienc 
will the courts be able to work ot 
acceptable adjustments of the many 
hurts between these extremes whit 
may befall the landowner from flying 
operations. 

Viewing the conflicts of interes 
between landowner and aviator from 
this point of view, it is apparent hor 
fruitless is the effort to solve then 
through the concept of ownership. h 
the first place, ownership is a concep 
for use in cases where the landowner! 
interest is being subjected to the har 
ard or risk of appropriation. Thats 
not involved here. The aviator is nt 
trying to secure an interest in the lant 
owner’s property. He merely subjects 
such interest to the perils of physic 
harms: In the second place, the owr 
ership concept is too complex and it 
evitably leads into those supplementay 
concepts of “air space,” “air columns, 
“upper and lower levels,” and othe 
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descriptive terminology which, while 
doubtless valuable for some purposes, 

t nowhere in adjusting conflicts as 
to physical hurts between these two 
basic interests of human beings. We 
cannot possibly define ownership un- 
less we first know the limits to which 
government will recognize a landown- 
er’s interests as against flights. Then 
there is no use for the definition. 
Moreover, to begin with ownership on 
the part of the landowner compels the 
reduction of the aviator’s interest to a 
subordinate position wholly out of har- 
mony with the dignity of the valuable 
interest of personality involved. The 
freedom of flight is entitled to recog- 
nition equal to that of freedom of the 
uses of land. 

The doctrinal formula of negligence 


should be available for the occasional 
hurtful flight; the nuisance network 
of theory should be available for con- 
tinued or threatened hurt. On the 
other hand, if the landowner’s interests 
are not hurt appreciably, the aviator 
should not be subjected to the claim 
of a technical trespass. The interests 
of both parties and the public at large 
as well, require fair protection and no 
more. 

These doctrines will afford such 
protection without making either in- 
terest subordinate to the other. It 
should be a matter of give and take 
between equals. 


For an exhaustive discussion of the law 
relating to Aeroplanes and aeronautics, 
see the annotations in 69 A.L.R. 316, and 
83 A.L.R. 333. 


}Democracy versus High Standards 


The American Lawyer's Dilemma, by Dean James Grafton 
Rogers, of University of Colorado Law School, from 
7 Rocky Mountain Law Rev. 1 (November, 1934) 


— have in this country a tradi- 

tion of democracy in the legal 
profession. The tradition is unique. 
It almost baffles dissection. Yet it 
}seems of the utmost importance to 
} analyze and measure it, for it is the 
chief obstacle today to the efficient ad- 
| ministration of justice under the 
} American flag. It we can test and 
measure it, we may be able to meet or 
deflect its consequences. A popular 
sentiment of this character is often 
among the most enduring of human 
conditions. 

This tradition seems to arise from 
four different tributary sources which 
are quite notable in our American his- 
tory and our inheritance of govern- 
mental ideas. One of these causes for 
belief in a democratic bar is the strik- 
ing part the lawyer has played as a 


leader of popular causes in our public 
life. A second is a belief in popular 
law. This seems based on Colonial 
conviction that law handed down by 
human authority was oppressive and 
that we could find justice pure and un- 
defiled elsewhere, perhaps in the word 
of God or springing from the soil. The 
third contributing element has been 
our reliance on a system of written 
constitutions interpreted by courts. A 
fourth sprang from the experiences of 
the continuous frontier which retreat- 
ed westward across the continent for 
almost a century. The frontier has 
left us saturated with confidence in 
men’s versatility and with a belief in 
the divine justice of equal opportunity 
for all men. 

This picture of the American law- 
yer, a product of these forces, clothed 


[7] 













































in democracy, is a new world figure. 
The British lawyer, modern as a mo- 
tor car in his mentality, quick and 
facile as a cultivated mind can be, yet 
wearing the gown and the wig and 
performing on a stage furnished with 
“Inns” and “Lordships” and a hun- 
dred treasured keepsakes from medie- 
val city life, is altogether another fig- 
ure. The lawyer of classic Rome 
with his pompous scholarship, his sen- 
atorial eloquence, his sly appeal now 
to mob sentiment and now to ancient 
myths, his toga and his frown, is al- 
together foreign. The modern French 
lawyer, with his fervor, his keen eru- 
dition, his consciousness of the Revo- 
lution and the days of Napoleon, his 
gown and cap from the university, is 
equally far away. Our American law- 
yer stands for two centuries with 
Blackstone or Coke under one arm and 
a bundle of Revolutionary pamphlets 
under the other, with a slouch hat and 
a frayed black coat with long tails, half 
way up the courthouse steps, ex- 
pounding to the people about hogs, 
land and inalienable rights in phrases 
taken from the King James Version. 
History has nothing like him in its 
pages. 

And yet this picture is partly un- 
true. As the training of our Supreme 
Court Justices would betray if nothing 
else was known, America has had 
since the earliest days a thin stratum 
of the most elaborately educated law- 
yers in the modern world. We have 
had for a century or more a few law 
schools which have poured into the 
ocean each year a thin stream of high- 
ly trained and cultivated men. No 
other nation has approached the effi- 
ciency of these American schools. In 
recent generations, such schools have 
multiplied. Today fifty or a hundred 
schools are contributing a little river 
of well-trained men to the legal ocean. 
Yet even today their product is in the 
minority. The lawyer, so far as num- 
bers go, comes now from a new source, 


CASE AND COMMENT 


[8] 





the city night school. The nigh 
school and no longer the law office; 
a county seat or the volume of Blag. 
stone read in a cabin firelight my 
justify the argument for a bench a 
bar of the commonalty. 

Our experience indicates that mer. 
ly stiffening bar examinations is no 
lution at all. The other professigg 
in this country, the legal profession; 
other countries and our own plans, 
represented by the present projects fy 
higher standards here, all reveal a om 
viction that to establish an adequs 
profession we must set standards fy 
education as a condition to admissig 
and that the official examinations a 
useful chiefly as a check on these. |; 
other countries and other profession} 
fixed periods of academic study, iif 
law study and of apprenticeship are if 
the line of development. 

The possibility of a graded bar haf 
been suggested. By means of som 
sort of grading or rank, the leadershi 
of the bar might be transferred uf 
those who had achieved a real level ¢ 
character and training. Promotie 
would be made from the mass of th 
bar of those who deserved professioe 
ally. The public might come to kno 
where to look for professional ser 
ices and the public and private respo- 
sibility for justice could be lodged ani 
organized. The suggestion is derive 
from British examples. The ide 
seems to me hard to acclimate ® 
America. It is at best a makeshift 
for we need really to raise the wh0e 
level, not part of it. 

Other lines of action already adopt 
ed seem more natural and more pra 
ticable. These have as their basis th 
gradual stiffening of standards for at 
mission by requiring severer periods ¢ 
training for all lawyers as a conditiot 
to professional membership. For e& 
ample, the goal might be the requitt 
ment of three years of college woti, 
three years of law study, then exam 
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nation and three years of apprentice- 
ship. 

A third suggestion is that the law- 
yers assume responsibility for keeping 
the pathways to the profession clear 
of walls and hedges that impede the 
penniless. Today any boy of ability 
and energy can work his way through 


FP college and law school at least in the 


low tuition state universities. This 
condition must continue. Even for a 
boy who has family burdens to carry, 
there are good non-commercial night 
colleges and night law schools which 
require only a little longer time for 
} preparation. These institutions are 
modern and sound. They should be 


guarded from competition by commer- 
cial schools. They should be encour- 
aged and supported. Finally, we need 
in this country a system of undergrad- 
uate and law school scholarships open 
to competition. The British bar and 
British public life have for years been 
supplied through this means with a 
sprinkling of men from humble ranks. 
The need for such scholarships was 
greater there, in the years when edu- 
cation was a luxury, than it has ever 
been with us, but the system would be 
valuable here. It would be an answer, 
even an appeal, to what little remains 
of the reason or the sentiment for a 
democratic bar in America. 


Our Legislative Oligarchies 


Condensation of Article by Russell McInnes, Research 
Consultant to the National Municipal League, 
from Spring 1935 Issue of American Scholar 


ice Te paraphrase a Biblical expres- 

sion, it may well be said that while 
our state governors propose, the legis- 
| latures, in the last analysis, dispose. 
And to be entirely truthful one would 
have to add that in the majority of our 
| states a few carefully selected legisla- 
tive committees made up of perhaps 
one quarter of the legislators respec- 
tively are for all practical purposes the 
In order to understand at 
all fully the intolerable situation with 
which a governor is faced at the pres- 
ent time in his attempts to gain the 
enactment of legislation it must be 
stated at the outset that while the 
chief executive is vested under our 
state constitutions with the responsi- 
bility of leadership in legislation, the 
power necessary to translate that lead- 
ership into effective action has not to 
any appreciable extent been granted. 
Under the rules followed in over nine- 
tenths of our legislative bodies “a 


little group of wilful men” can of 
their own volition thwart the demands 
of the electorate and defy successfully 
the leadership of the governor. 
Historically, the evolution of the 
chief executive of the state into a po- 
sition of leadership in the legislative 
process has been gradual. Executive 
tyranny in England had bred in the 
American Colonists a fear of any form 
of government that might make pos- 
sible its repetition. The 19th century, 
however, was to mark the emergence 
of the governor into a position where 
he could at least command if he could 
not compel the enactment of legisla- 
tion, and during this same period the 
supremacy of the state legislature cor- 
respondingly declined, for the people, 
oftentimes disgusted by the inability of 
the state legislatures to produce effec- 
tive leadership and aroused to action 
by the corruption existing generally 
among legislative bodies during this 
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period, turned to the governor as their 
champion in the struggle for reform. 
Today the need for vesting in the 
state executive sufficient power over 
legislation to make possible the carry- 
ing out of the will of the electorate 
in lawmaking is vital. 

It is, however, with the committee 
system of procedure that our quarrel 
chiefly lies. For it is behind the closed 
doors of the legislative committee that 
a burial service has too often been 
performed over the governor’s legis- 
lative program. 

Now, conceding that there is a real 
need for some sifting process in order 
that the wheat may be separated from 
the chaff in the legislative process, it 
is here submitted that the governor’s 
proposals should not be subjected to 
this star chamber procedure. For the 
very importance of the recommenda- 
tions made by the chief executive in 
his messages at once sets them apart 
from the majority of the bills intro- 
duced under legislative auspices. That 
a few men high in the councils of a 
majority party in the legislature should 
be empowered to pass on the question 
as to whether the members of the legis- 
lature should have the privilege of 
discussing and voting on the merits of 
the governor’s proposals is a denial of 
the fundamental principles of any gov- 
ernment termed a democracy. 

The relative ineffectiveness of the 
governor as a leader in legislation un- 
der the present system of procedure 
in our state legislatures indicates clear- 
ly the need for the enactment of laws 
which will strengthen rather than di- 
minish the legislative power of the 
state executive. Years of experience 
have at least shown the need of a 
guiding hand in legislation. On too 
many occasions the legislative leaders 
of our lawmaking bodies have demon- 
strated either their unwillingness or 
their inability to carry through a con- 
structive program independently of the 
executive. Indeed, on numberless occa- 
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sions they have delighted in emasculy, 
ing the legislative program of a 
gressive governor when after som 
years of struggle they have at ly 
been forced to take some action uni 
the pressure of an aroused public opp 
ion. 

It is proposed then to make i 
sible in the future the defeat of 
governor’s legislative program with 
first affording an opportunity for dy 
cussion to all the members of the legis 
lative body. The invisible and im. 
sponsible control held by the few legi: 
lative leaders must give place to; 
reasoned discussion of those proposa 
affecting the welfare of all througho 
the state by all of the elected repr 
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sentatives of the people. This resi Extra 
can best be assured by providing te Cour 
the governor is to be aided in tk 
preparation of his annual messages hf yr js ti 
the creation of an executive advisoy ] of ot 
council composed of the represent to notice 
tives of industry, labor, agricultue made fc 
the legislative body, and the public tion M 
that the council is to meet with te tions anc 
governor in advance of the legislate growth 
session; and that administration biNR out spec 
embodying this legislative program af or corpo 
to be drafted by a special bill-drafting® ta) legis 
committee and introduced into the lef Constitu 
islature when the governor’s annuf find out 
message is read. These administratiog§’ would | 
measures shall then be referred to tt far dep: 
appropriate committees in the legise of our 
ture but on the written request of i make tt 
governor must within thirty days hi mality. 
reported out of committee for debit written 
by the legislature sitting in committe} tional f 
of the whole. These measures, fir} would | 
thermore, shall be given precedent} would | 
over all except appropriation bills. these ci 
That the day of executive futiln§ If I 
should be terminated and that a nevg net has 
deal in executive responsibility coupli§ stitutio 
with.power should be established in it ernmer 
place seems hardly open to argumettf} of cust 
To those who profess to see a treul tions < 
toward Fascism in any attempt ti) Tradit 
strengthen the position of the exec) formin 
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EB tive it may be replied that the plan 
outlined above will serve as a guaran- 
tee rather than a denial of the prin- 
ciple of free speech, for by removing 
the present power of censorship from 
the legislative committee the plan will 
again make possible an effective criti- 
sm. 

“tt would seem, then, that only 
through the reform of our system of 
procedure will our legislative bodies 


be freed from that domination which 
through the last decades has made the 
leadership of the governor less than 
50 per cent effective, has caused a 
feeling of contempt toward our legis- 
lative bodies to become widespread, 
and has prevented public opinion, de- 
spite the best efforts of courageous ex- 
ecutives, from exercising in the major- 
ity of instances any real control over 
the actions of state legislatures. 


Why Law School Reviews— 
A Symposium 


Extracts of Article by Frederick Evan Crane, Chief Judge, 
Court of Appeals, in 4 Fordham Law Review 1, January, 1935 


tT is timely to say a word in behalf 
] of our law school periodicals and 
to notice the place which they have 
made for themselves in legal educa- 
tion. Many of our important institu- 
tions and methods have been a gradual 
growth out of habit and custom with- 
out specific planning and forethought 
or corporate enactment or governmen- 
tal legislation. Anyone reading the 
Constitution of the United States to 
find out how we elected our Presidents 
would hardly believe that we had so 
far departed from the original scheme 
of our fundamental government as to 
make the electoral college a mere for- 
mality. He would find nothing in the 
written Constitution recognizing a na- 
tional party convention. Unthinkable 
would it be that the electoral college 
would vote contrary to the choices of 
these conventions. 

If I mistake not, the English Cabi- 
net has no recognition under their con- 
stitutionally developed form of gov- 
ernment. It exists as the outgrowth 
of custom and practice and now func- 
tions as the chief source of power. 
Tradition and custom may be slow in 
forming, but when once established 


are more effectual than much written 
law. 

In some such way the law school 
journal or review or quarterly, call it 
what you will, has slowly and gradu- 
ally developed into one of the chief 
functions of our law schools and has 
become so important and useful that 
its weight and authority find influence 
outside the scholastic atmosphere with 
the practising lawyer as well as the 
judges in our courts. 

As an aside I may make a confes- 
sion, which is, that we judges—per- 
haps I had better speak for myself— 
look at these reviews of cases with 
considerable interest and when I find 
that any opinion of mine has been ap- 
proved by these young critics I have 
a feeling of satisfaction which I am 
sure is justified when we remember 
that these students come to the law 
with fresh impressionable minds, sen- 
sitive to right and wrong and to any 
act of injustice. Too frequently the 
opinion of the older man represents 
the trend of a time which has passed, 
whereas youth ever is at the threshold 
of the future. 

Then too, the college professor has 
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entered upon a wider field of activity 
through his teaching in the narrower 
one. Many of these men no longer are 
merely professors; they are jurists, 
like Professor A. V. Dicey of Eng- 
land, whose books and writings are 
followed by the bench of England. 
These professors have become special- 
ists at a time when the law is so com- 
plicated that specialists are necessary. 
They give us their views frequently in 
important articles printed in these law 
school journals, with the result that 
the bound volumes of the issues are 
to be found in the libraries of the ap- 
pellate courts and in the offices of the 
leading practitioners. 

Courts are busy places. Decisions 
must be made with expedition. Seri- 
ous and important questions of law 
must be disposed of one way or the 
other by men who have little time for 
study or for research. Any court 
which hears seven to eight cases a day 
involving disputed questions of law 
and seeks to decide them within the 


month has very little time for deep and 
thorough study. We must all more or 
less depend upon the research of oth- 
ers, whether it be in textbook, previ- 
ous decisions or in papers printed in 
our law reviews. The latter has sup- 
plemented the textbook and the deci- 
sion because we have found from ex- 
perience that the modern law profes- 
sor or teacher—perhaps jurist would 
be a better name for some of them— 
has had time as well as desire to enter 
thoroughly into the study of a particu- 
lar subject and has given the result of 
his efforts for the benefit of the pro- 
fession. Much of this work is done 
gladly, without compensation, from a 
mere desire to be helpful. 

‘ Without saying more I shall merely 
add that we of the bench, as well as 
the lawyer at the bar, should make this 
acknowledgment, though somewhat 
belated, of the help which we get from 
the younger men and from the college 
professor in the disposition of the 
everyday work of the courts. 


Extracts from Justice Holmes’ Eulogy of Justice Field 
174 Mass. 598 


_ following beautiful comments 
on the occasion of presentation of 
resolutions by the Bar Association to 
the Supreme Court of that state rela- 
tive to the death of Chief Justice 
Field were delivered from the bench 
by the late Justice Holmes, who was 
then Chief Justice of Massachusetts : 
“We sometimes wonder at the interest 
of mankind in platitudes. It is be- 
cause truths realized are truths re- 
discovered, and each of us with ad- 
vancing years realizes in his own ex- 
perience what he always has admitted 
but never before has felt. The care- 
less boy admits that life is short, but 
he feels that a term in college, a 
summer vacation, a day, is long. We 
gtay-haired men hear in our ears the 
toar of the cataract and know that 


we are very near. The cry of per- 
sonal anguish is almost drowned by 
the resounding echo of universal fate. 
It has become easier for us to im- 
agine even the time when the cataract 
will be still, the race of men will be 
no more, and the great silence shall 
be supreme. What then may be the 
value of our judgments of significance 
and worth I know not. But I do 
firmly believe that if those judgments 
are not, as they may be, themselves 
the flammantia moenia mundi, the 
bounds and governance of all being, it 
is only because they are swallowed up 
and dissolved in something unimagin- 
able and greater out of which they 
emerged. Our last word about the 
unfathomable universe must be in 
terms of thought. 
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fm Action — recovery of money paid 
Ie on stock-purchase contract. In Phil- 
fe pott v. Superior Court in and for Los 
es County, — Cal. —, 95 A.L.R. 
ff 90, 36 P. (2d) 635, it was held that 
an action seeking recovery of money 
paid on account of a contract to pur- 
chase stock to be thereafter issued, in- 
to which it is alleged that the plain- 
tiff was induced to enter by fraud- 
| ulent representation, is to be deemed 
one at law rather than in equity for 
the purpose of determining the court’s 
jurisdiction thereof. 

Annotation: Action involving res- 
cission or right to rescind contract and 
to recover amount paid thereunder as 
one at law or in equity. 95 A.L.R. 
1000. 


Argument of prosecuting attorney 
— coercion of jury. In People of the 
State of California v. Rogan, — Cal. 
—,95 A.L.R. 560, 36 P. (2d) 631, it 
was held that the improper conduct of 
the prosecuting attorney, in addressing 
the jury in a murder case, in attribut- 
ing lynchings which had recently taken 
place in the state to the laxity of 
jurors in returning verdicts which had 
prevented the law from imposing pen- 
ities adequate to the enormity of the 
ofienses committed, urging such jur- 
ors as should be convinced that the 
tase was one calling for the imposition 
of the death penalty not to surrender 
their convictions by way of compro- 


( 


a 


mise and agree to a verdict carrying a 
lesser penalty merely for the sake of 
reaching an agreement, and stating 
that under the parole system the aver- 
age man spends but a few years in 
the penitentiary under a sentence for 
life, does not constitute reversible er- 
ror where the jury were admonished 
by the court to disregard all improper 
allusions of counsel, and the evidence 
warranted the conviction of first-de- 
gree murder. 

Annotation: Prosecuting attorney 
urging jury against compromising up- 
on verdict carrying a lesser penalty 
than that incident to offense or degree 
of offense of which defendant is 
shown to have been guilty. 95 A.L.R. 
566. 


Bills and Notes — _ enforcement 
against maker of accommodation note. 
In Coast National Bank v. Bloom, — 
N. J. —, 95 A.L.R. 528, 174 A. 576, 
it was held that a bank director giv- 
ing a note, which the bank discounted, 
as his contribution to a reserve fund 
made up of notes and cash contributed 
by directors to make good a depletion 
of capital by depreciation of assets 
and prevent a threatened closing of 
the bank, with the understanding that 
when the market value of the bank’s 
assets should sufficiently advance the 
several sums advanced by the directors 
would be returned to them, is not, as 
to the bank, an accommodation maker 
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against whom the bank’s receiver may 
not enforce the note. 

Annotation: Consideration for note 
or other obligation given to make good 
depletion of capital or assets of bank. 
95 A.L.R. 534. 


Bills and Notes — knowledge of 
transferee of note that it was given 
for accommodation. In National City 
Bank v. Parr, 205 Ind. 108, 95 A.L.R. 
958, 185 N. E. 904, it was held that 
the provision of the Uniform Negoti- 
able Instruments Act, that an accom- 
modation party “is liable on the in- 
strument to a holder for value not- 
withstanding such holder at the time 
of the taking of the instrument knew 
him to be only an accommodation 
party,” must be construed as not pre- 
cluding the assertion of want of con- 
sideration as a defense against a hold- 
er who is not a holder in due course 
because of some fact other than the 
knowledge of the accommodation, in 
view of the further provision of the 
act that “in the hands of any holder 
other than a holder in due course a 
negotiable instrument is subject to the 
same defenses as if it were non-nego- 
tiable.” 

Comment Note.—Construction, ap- 
plication, and effect of provision of 
Negotiable Instruments Law to effect 
that accommodation party is liable to 
holder for value notwithstanding that 
latter knew of accommodation char- 
acter. 95 A.L.R. 964. 


Bonds — to indemnify sheriff ex- 
ecuting writ of assistance. In Pappe 
v. Law, — Okla. —, 95 A.L.R. 939, 
35 P. (2d) 941, it was held that 
where a writ of assistance to place the 
purchaser of land at a mortgage fore- 
closure sale in possession is directed 
against defendants, and not against 
persons not parties to the action, the 
sheriff has no right to demand an in- 
demnity bond before executing the 
writ. 


Annotation: Right of sheriff or 


constable to demand indemnity bon 
as a condition of executing process 
seizure of property, absent claim by 
third person. 95 A.L.R. 943. 


Corporations — foreign corpon. 
tion doing business without permit 
In Hogue v. D. N. Morrison Cop. 
struction Co., Inc., of Virginia, ~ 
Fla. —, 95 A.L.R. 357, 156 So. 38), 
it was held that where the only effeg 
of the failure of a foreign corporation 
to obtain a permit to do business in 
the state is to render its contract up 
enforceable by it in the courts of the 
state so long as it fails to comply with 
the requirements imposed by statute 
on foreign corporations as a condition 
of the right to do business in the state, 
a foreign corporation may, after ob 
taining a permit, enforce a mechanics 
lien for work done before the permit 
was obtained. 

Annotation: Failure of foreign 
corporation to comply or delay in com- 
plying with conditions of its right to 
do business as affecting its right to 
assert mechanics’ lien. 95 A.L.R. 367. 


Corporations — valuation of stock 
of dissenting stockholders. In Ahler- 
ius v. Bunn & Humphreys, Inc., 38 
Ill. 155, 95 A.L.R. 913, 192 N. E. 824, 
it was held that precise rules for de 
termining the fair value of their stock 
to which objecting shareholders at 
entitled under statute on a consolide- 
tion of corporations cannot be laid 
down, but such value must be deter- 
mined upon consideration of all rele 
vant facts and circumstances affecting 
the value of the corporate property. 

Annotation: Valuation, under stat- 
utory provisions, of stock of dissent- 
ing stockholders in case of consolida- 
tion or merger of corporation, or sale 
of its entire assets. 95 A.L.R. 922. 


Covenants — implied limitation a 
to. In Gardner v. Maffitt, — Mo. — 
95 A.L.R. 452, 74 S. W. (2d) 604, it 
was held that where the time during 
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which a restrictive covenant is to en- 
jure has not been expressly limited by 
the parties it should be implied that 
gme limitation was intended and that 
it was such as the nature of the case 
yould indicate as reasonable. 

Annotation: Period of duration of 
cvenant restricting use of real prop- 
ety when not expressly stated. 95 
ALR. 458. 


Damages — effect of receiving 
jay. In Shea v. Rettie, — Mass. —, 
%§ A.L.R. 571, 192 N. E. 44, it was 
held that the fact that a police officer 
received, during a period of disability 
resulting from an automobile accident, 
pay from the city under rules of the 
police department entitling him as of 
right to such payment, is properly dis- 
regarded in ascertaining the amount 
of damages recoverable on account of 
impairment of earning capacity from 
me whose negligence caused the acci- 
dent. 

Annotation: Compensation from 
other source as precluding or reducing 
recovery against one responsible for 
oo injury or death. 95 A.L.R. 
M5, 


Equity — power to award damages 
for fall in market value of stock. In 
Steindler v. Virginia Public Service 
Co, — Va. —, 95 A.L.R. 220, 175 S. 
E. 888, it was held that a court of 
quity may, in a suit to compel the 
tansfer of shares of stock on the 
oks of the corporation, award dam- 
ages for the loss sustained by the 
complainant in consequence of a fall 
in the market value of the stock sub- 
sxquent to the refusal of the transfer. 

Annotation: Power of court of 
equity which decrees specific perform- 
ance to award damages due to delay 
prior to decree. 95 A.L.R. 228. 


Evidence — conditional delivery of 


msurance policy. In Eaton v. New 
York L. Ins. Co. of N. Y. 315 Pa. 
8,95 A.L.R. 462, 172 A. 121, it was 
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held that extrinsic evidence is admissi- 
ble to show that the delivery of a pol- 
icy to an applicant for insurance was 
not absolute, but was for the purpose 
of inspection. 

Annotation: Right of insurer to 
show that delivery of policy was con- 
ditional. 95 A.L.R. 472. 


Evidence — exhibition of child to 
jury as evidence of alleged paternity. 
In Lohsen v. Lawson, — Vt. —, 95 
A.L.R. 309, 174 A. 861, it was held 
that a child may be exhibited to the 
jury as evidence of its alleged pater- 
nity if the trial court is of the opinion 
that the child is old enough to possess 
settled features or other corporal in- 
dications. 

Annotation : Admissibility and 
weight of evidence of resemblance on 
question of paternity or other relation- 


ship. 95 A.L.R. 314. 


Evidence — inferences based on 
other inferences. In Masonite Corp. 
v. Hill, — Miss. —, 95 A.L.R. 157, 
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worthless, false, or bogus check or 
draft. 95 A.L.R. 486. 


Gas — refusing service for non- 
payment for service elsewhere. In 
De Pass v. Broad River Power Co. 
—§. C. —, 95 A.L.R. 545, 176 S. E. 
325, it was held that a gas and elec- 
tric company may refuse service to an 
applicant because of a past-due undis- 
puted bill for gas and electricity fur- 
nished at another house, where its 
service contracts provide that the fail- 
ure of the consumer to pay his bills 
“either under this contract or any oth- 
er contract” shall give it the right to 
discontinue service. 

Annotation: Right of public utility 
to discontinue or refuse service at one 
address because of refusal to pay for 


past service rendered at another. 95 
ALR. 556. 


Gold Clause Case — effect of 
“gold clause’ in private oT er 
In Norman v. Baltimore & O. R. Co. 
— U.S. —, 79 L. ed. (Adv. 417), 
9 A.L.R. 1352, 55 S. Ct. 407, it was 
held that bonds stipulating for the pay- 
ment of principal and interest “in gold 
coin of the United States of or equal 
to the standard of weight and fineness 
existing on” a date named, or for the 
payment of a stated number of dol- 
lars “gold coin of the United States 
of the present standard of weight and 
fineness,” are not contracts for the 
payment in gold coin as a commodity, 
or in bullion, but are contracts for the 
payment of money; the effect of such 
stipulation being to afford a definite 
standard or measure of value, and 
thus to protect against a depreciation 
of the currency and against the dis- 
charge of the obligation by a payment 
of lesser value than that prescribed. 

Annotation: Contracts for pay- 
ment in gold or silver or in gold or 
silver coin (“gold coin” clauses). 95 
ALR. 1383. 


Gold Clause Case — appropriation 
of gold and gold certificates. In 
Nortz v. The United States, — U. S. 
—, 79 L. ed. (Adv. 442), 95 A.L.R. 
1346, 55 S. Ct. 428, it was held that 
under the authority vested in Congress 
to regulate the currency, it has power 
to appropriate to the government out- 
standing gold bullion, gold coin, and 
gold certificates, and to compel all 
residents of the United States to de- 
liver to the government all gold bul- 
lion, gold coins, and gold certificates in 
their possession. 

Annotation: Contracts for payment 
in gold or silver or in gold or silver 
coin (“gold coin” clauses). 95 A.L.R. 
1383. 


Gold Clause Case — gold clause in 
government bonds. In Perry v. The 
United States, — U. S. —, 95 A.L.R. 
1335, 79 L. ed. (Adv. 446), 55 S. Ct. 
432, it was held that the reasonable 
import of the undertaking of the Fed- 
eral government to pay the principal 
and interest of bonds issued by it, in 
United States gold coin of the stand- 
ard of value existing at the time of 
their issuance, is to assure the pur- 
chaser of the bond against loss 
through depreciation in the medium 
of payment. 

Annotation: Contracts for payment 
in gold or silver or in gold or silver 
coin (“gold coin” clauses). 95 A.L.R. 
1383. 


Infants — age at which majority 


~~ In Jones v. Jones, — App 

D. C. —, 95 A.L.R. 352, 72 F. (24) 
829, it was held that at common law, 
infants, whether male or female, at- 
tain their majority at the age of twen- 
ty-one. 

Annotation: Age at which female 
attains majority. 95 A.L.R. 355. 


Infants — mortgage of real estate 
of. In Re Guardianship of T. H. 
Campbell, — Okla. —, 95 A.L.R. 836, 
35 P. (2d) 884, it was held that un- 
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change the beneficiary and by the 
terms of the policy a change of ben- 
diciary can be made only upon request 
of the insured, or, if under fourteen 
years of age, of his parents or duly 
appointed guardian, and no such re- 
quest was presented to the insurer. 
Annotation: Assignment of policy 
insuring life of minor. 95 A.L.R. 205. 


Jury — examining jurors as to 
connection with liability insurance 
company. In Vega v. Evans, 128 
Ohio St. 535, 95 A.L.R. 381, 191 N. 
E. 757, it was held that it is error to 
permit the examination of a prospec- 
tive juror on his voir dire as to his 
connection with, interest in, or rela- 
tionship to, any liability insurance 
company as stich, unless such insur- 
ance company is party to the litiga- 
tion or unless it has theretofore been 
disclosed to the court by such com- 
pany or by the defense that such in- 
surance company is actively and di- 
rectly interested in the litigation. 
Paragraph 3 of the syllabus of Pavilo- 
nis v. Valentine, 120 Ohio St. 154, 165 
N. E. 730, overruled. 

Annotation: Admissibility of evi- 
dence, and propriety and effect of 
questions, statements, comments, etc., 
tending to show that defendant in a 
personal injury or death action carries 
liability insurance. 95 A.L.R. 388. 


Labor Organizations — collective 
labor agreement. In Rentschler v. 
Missouri Pacific R. Co. 126 Neb. 493, 
9 A.L.R. 1, 253 N. W. 694, it was 
held that “collective labor agreement” 
and “trade agreement” are terms used 
to describe a bargaining agreement as 
to wages and conditions of work, en- 
tered into by groups of employees, 
usually organized into a brotherhood 
or union, on one side, and groups of 
employers, or corporations, such as 
railroad companies, on the other side. 

Annotation: Collective labor agree- 
ments. 95 A.L.R. 10. 


Mortgage — rents and profits. In 
Woman’s Hospital in State of N. Y. 
v. Sixty-Seventh Street Realty Co. 265 
N. Y. 226, 95 A.L.R. 1031, 192 N. E. 
302, it was held that a junior mort- 
gagee is not entitled to rents and prof- 
its remaining, at the time of foreclo- 
sure of the senior mortgage for instal- 
ments then due and unpaid, in the 
hands of one to whom they had been 
assigned by the owner of the mort- 
gaged property, with authority to ap- 
ply them to the payment of operating 
expenses, arrears of the mortgage 
debt, interest on instalments payable, 
and to the reduction of the principal 
of the mortgage loan, since the senior 
mortgagee has the right to have them 
applied to the reduction of that por- 
tion of the mortgage debt remaining 
unpaid. 

Annotation: Right of subordinate 
lienor (mortgagee) as regards rents 
collected by receiver or assignee as 


further security for prior mortgage. 
95 A.L.R. 1037. 


Mortgage — extinguishment of 
personal liability of mortgagor by pur- 
chase by first mortgagee on foreclo- 
sure of second mortgage. In Wright 
v. Anderson, — S. D. —, 95 A.L.R. 
81, 253 N. W. 484, it was held that 
a purchase by the holder of a first 
mortgage of the mortgaged property 
on foreclosure of a second mortgage 
operates to extinguish the personal 
liability of the mortgagor for the debt 
secured by the first mortgage, even 
though the property was not worth 
more than the amount bid. 

Annotation: Union of title to 
mortgage and fee in the same person 
as affecting right to personal judg- 
ment for mortgage debt. 95 A.L.R. 
89. 


Motor Busses and Taxicabs — 
compulsory insurance. In People’s 
Taxicab Co. v. City of Wichita, 140 
Kan. 129, 95 A.L.R. 1218, 34 P. (2d) 
545, it was held that the provisions of 
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the ordinance in question with relation 
to insurance required to be carried by 
each taxicab operator are examined, 
and held not to be so unreasonable as 
to be invalid. 

Annotation: Validity of municipal 
ordinance requiring indemnity insur- 
ance as condition of operating taxi- 
cab. 95 A.L.R. 1224. 


Negligence — husband and wife in 
joint adventure. In Archer v. Chi- 
cago, M., St. P. & P. R. Co. — Wis. 
—, 95 A.L.R. 851, 255 N. W. 67, it 
was held that a husband and wife who 
jointly own an automobile in which 
one or the other, indifferently, acts as 
driver, are, in using it while return- 
ing home from a visit to their daugh- 
ter, not host and guest, but engaged in 
a joint adventure, so as to make the 
contributory negligence of the hus- 
band in operating it imputable to the 
wife. 

Annotation: When occupants of 
automobile deemed to be engaged in 
joint enterprise so that negligence of 
one is imputable to other. 95 A.L.R. 
857. 


N. I. R. A. — collective bargaining 
under. In Sherman v. Abeles, 265 N. 
Y. 383,95 A.L.R. 1384, 193 N. E. 241, 
it was held that section 7 (a) of the 
National Industrial Recovery Act of 
1933, providing for the right of col- 
lective bargaining by employees 
through representatives of their own 
choosing, free from interference or 
coercion of employers, was not aimed 
at the immemorial right of employers 
to hire and discharge at will, but at 
interference with the right of em- 
ployees to have representatives of 
their own choosing. 

Annotation: National Industrial 
Recovery Act and similar state stat- 
utes. 95 A.L.R. 1391. 


Officers — resignation of, accept- 
ance as essential to. In Commonwealth 


CASE AND COMMENT 
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CASE AND COMMENT 


95 A.L.R. 56, 174 A. 304, it was held 
that a nonsectarian school giving train- 
ing with a view of making useful citi- 
zens of boys whose conduct and care 
present some special problem in the 
home, the school, or the community, 
some being sent to the school by the 
sate board of child welfare or char- 
itable child-placing agencies, some be- 
ing sent by juvenile courts without 
formal commitment, and _ others 
through voluntary direct application 
of parents at the suggestion of school 
principals and child-guidance clinics or 
other agencies, preference being given 
to residents of the state, which de- 
pends for operating expenses on con- 
tributions from the public, income 
from invested endowment funds, and 
payments made toward the support of 
the children by parents, charitable or- 
ganizations, and public authorities, is 
none the less a public institution be- 
cause it attempts to obtain payments 
toward the support of children, where 
the amount of the payment so sought 
is only about half of the average an- 
nual per capita cost of the service ren- 
dered, less than that sum is paid for 
many, and there are always some who 
are maintained without reimburse- 
ment. 

Annotation: What are educational 
bodies or schools within contemplation 


of tax exemption provision. 95 
ALR. 62. 


Taxes — valuation of real estate by 
capitalizing average income and earn- 
ing capacity. In Somers v. City of 
Meriden, 119 Conn. 5, 95 A.L.R. 434, 
174 A. 184, it was held that the value 
of real estate for taxation may be con- 
sidered to be that which it has as used 
and by reason of its use, to be arrived 
at by capitalizing its average income 
and earning capacity. 

Annotation: Income or rental val- 
we as a factor in valuation of real 
property for purposes of taxation. 95 
ALR. 442. 
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The Cure 


N ancient times looking up 

the law presented something 
of a problem, for it was no 
small task to wrestle with the 
stone tablets which served as 
the repositories of legal lore. 


Today, finding the law is still a 
problem but for entirely dif- 
ferent reasons. 


That problem and its solution 
is the subject of an entertaining 
movie entitled “THE CURE”’ 
which the Co-ops will be glad 
to loan to any responsible at- 
torney or group for showing 
without charge. 


“The Cure’’ consists of 2 reels 
of 16 mm. film which can be 
used with the Kodascope or 
any standard home projector. 
For bookings address Educa- 
tional Department, The Law- 
yers Co-operative Publishing 
Co., Rochester, N. Y. 








The Question No Longer Is 
“Shall I Buy U. S. Reports?’’ 


But Rather 
“Which Set Shall I Buy?’’ 


The fact that more sets of the Lawyers’ Edition 
of U. S. Reports are in use to-day than all other 
editions combined seems to us to offer pretty 
convincing proof that there is no finer set than 
the L. ed. which is now available in two formats: 


The Rose’s Notes Edition 


(with these famous Notes bound in) 


The Compact Edition 


Each contains these service features 


1. A full report of every case decided by the Supreme 
Court since its organization. 


. Co-op Editorial Notes (an exclusive feature). 

. Epitomized Briefs of Counsel. 

. Table of Cases Reported in each volume. 

. Table of Cases Cited in each volume. 

. Table of Statutes, etc., construed in each volume. 
7. Complete Index in each volume. 


At the present time we are offering a special 
deal which makes it possible for every lawyer 
to own the L. ed. Let us give you the details— 
without obligation to you. 


The Lawyers Co-operative Publishing Co. 


Rochester a > 225 Broadway 
New York Qe New York City 
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Current U. S. Decisions Selected 
from Law. ed. Advance 
Opinions 


NRA invalid—improper delegation 
of power—wage and hours of la- 
bor provision unauthorized—reg- 
ulation of intrastate commerce. 


The United States Supreme Court 
in Schechter Poultry Corporation v. 
The United States, 79 L. ed. Adv. Op. 
(——) held the entire set up of the 
National Industrial Recovery Act un- 
constitutional on the ground that the 
provision in Section 3 of that Act au- 
thorizing the President to approve 
codes of fair competition was too 
broad in its delegation of authority. 
The court held further that the “Live 
Poultry Code” promulgated under the 
act, in so far as it affected intrastate 
commerce was beyond the power of 
Congress over interstate commerce. 
This decision by a unanimous court is 
the most important decision in over a 
quarter of a century and the full text 
of the decision should be read by every 
lawyer. 


Frazier-Lemke Farm Mortgage 
Moratorium Act invalid—taking 
property in violation of Fifth 
Amendment. 


In Louisville Joint Land Bank v. 
| Radford, 79 L. ed. Adv. Op. ( ) 
the Act of Congress providing a five 
year moratorium in case of collapse of 
efforts to scale a farmer’s debt down 
was held violative of the Fifth 
Amendment to the Constitution. The 
opinion by Justice Brandeis empha- 
sized that another’s property could not 
be taken even for the public good 
without compensation, and to permit 
redemption at a greatly reduced figure 
was to deprive the mortgage owner of 
a property interest. 


Railway Retirement Acts—violation 
of due process—improper subject 
matter for regulation under power 
over commerce. 


Another significant milestone in 
constitutional history was reached 
when the Supreme Court on May 6th 
handed down its decision in Railroad 
Retirement Board v. Alton Railroad 
Company, 79 L. ed. Adv. Op. ( ) 
holding the Railroad Retirement Act 
unconstitutional. The court found 
that particular provisions of the Rail- 
way Retirement Act, essential to the 
validity of the whole, were violative 
of due process. In this connection the 
court found objectionable the provi- 
sions of the act which extended its 
benefits to all employees who were 
such within one year of the date of 
the enactment, regardless of cause of 
dismissal or reasons for the termina- 
tion of their status. The court held 
further that the subject matter of the 
act was beyond congressional author- 
ity. 


Bankruptcy—provision for reorgan- 
ization of railroads—power of 
Congress to enact. 


In Continental Illinois Nat. Bank & 
T. Co. v. Chicago, R. I. & P. R. Co. 
79 L. ed. U. S. (Adv. 642), it was 
held that the provisions of § 77 of the 
Bankruptcy Act permitting a railroad 
corporation which is insolvent, or un- 
able to meet its debts as they mature, 
to effect a plan of reorganization 
through a proceeding in a bankruptcy 
court, are within the power conferred 
upon Congress by Article 1, § 8, cl. 4, 
of the Federal Constitution, to estab- 
lish uniform laws on the subject of 
bankruptcies throughout the United 
States. 
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Legal Oddities 


True Verdict—In a recent case in a 
Circuit Court wherein a bank was suing an 
attractive widow on a bond, the jury 
brought in the following “true verdict”: 

“We, the jury, find for the plaintiff one- 
half the liability of the defendant.” 

Contributor: G. G. Easley, 
Lewisburg, West Va. 


Curious Will.—The following extract 
from a will is vouched for by your con- 
tributor: “To my wife Anna (who is no 
——— good) I give and bequeath the sum 
of $1.00.” 

Contributor: Louis Spielvogel, 
Newark, N. J. 


Ancient Modesty.—In the case of Eg- 
bert v. Lippman, 104 U. S. 333, 26 L. ed. 
755, the Supreme Court of the United 
States held that the use by one person of 
corset stays given her by the inventor con- 
stituted public use of an invention included 
in such devices! 

Contributor: Barnwell R. King, 

Kalamazoo, Mich. 


Jury Verdict Convicts Self of Hog 
Theft.—Spectators in Cass County Dis- 
trict court roared with laughter today when 
jury convicted itself of hog theft and fixed 
its punishment at two years in the Texas 
penitentiary. 

Will Richards, Negro defendant was the 
only one who could see no humor in the 
incident. Verdict on his fate was returned. 
The clerk began to read and then stopped 
and turned to the judge. 

“Your Honor,” he said, “I hardly know 
how to handle this.” 

The judge took the verdict and began to 
read: 

“We, the defendant, find the jury guilty 
of hog theft as charged in the indictment 


and fix his punishment as confinement in th 
state penitentiary for term of two years, 
After being informed by the judge of th 
position in which they had placed them 
selves, the jurors speedily explained th 
words jury and defendant had becom 
transposed.—Dallas News. 


Contributor: Alex P. Pope, 


Tyler, Texa fF 
of Mother-in-Law | 


Legal Status 
“There is no law in force in this stat 
which gives a man the right to negligently 
injure his wife’s mother. The fact that 
man may marry a woman’s daughter gives 
him no legal or moral right to be less par 
ticular to avoid injuring her than he would 
be to avoid injuring any other woman.” 

Contributor: H. O. Metcalfe, 
Marfa, Texa. 


What Is All This Anyway?—In a di 
vorce proceeding the Christian name of the 
Attorney for the Libellant is “Edward”; the 
Respondent’s Christian name is “Edward”; 
the Master’s Christian name is “Edward,” 
and, in addition, the Christian name of the 
Libellant is “Eda.” To top all of this off, 
the Divorce book used by the Master is 
written by one whose sur-name is “Et 
wards.” 

It may be of further interest that the 
respondent was advertised as “Edwin” in 
stead of “Edward” and today the Master 
received a letter addressed to him under 
the Christian name of “Edwin.” 

Contributor: Edward N. Hoffman, 
Pottstown, Pa. 


Early Indictment.—This is the first in- 
dictment found in St. Charles County, by 
the first American grand jury that sat u- 
der the United States government in the 
territory of Louisiana: 
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“That one James Davis, late of the Dis- 
trial of St. Charles, in the territory of 
Louisiana, Laborer, not having the fear of 
God before his eyes, but being moved and 
gduced by the instigation of the Devil, on 
the 13th day of December, in the year of 
our Lord one thousand eight hundred and 
four (1804), at a place called Femme 
Osage, in the said District of St. Charles, 
with force and arms, in and upon William 
Hays, in the peace of God and with his mal- 
ice aforethought, did make an assault, and 
that the said James Davis, with a certain 
rifle gun, four feet long, and of the value 
of five dollars, then and there loaded and 
charged with gun powder and one leaden 
bullet, with said rifle gun the said James 
Davis, then and there in his hands had and 
held, fired and killed William Hays.” 

Davis gave bond of $3,000.00, Daniel 
He stood trial 
and was cleared. 

Contributor: Virgil H. Langtry, 
Tillamook, Ore. 


Early Will—The following will was 
found in the records of Fincastle, now 
Montgomery County, Virginia. The good 
“Esquiar” executed this will as he was set- 


© ting out for the battle of Point Pleasant 


and apparently he never returned, since at 
acourt held for Montgomery County April 
1, 1777, the will was proved by two of the 
witnesses and admitted to record. 

“This is to sartyfi that I Squiar Gatliff 
doth make over to Leah Gatliff all that I 
leve behine both lands and all other efex 
upon the perviser that I never should re- 
turn, tho at my return she is to give all up. 

“Whereas I do set my hand and seal this 
the 28 day of October 1773. 

“Squiar Gatliff.” 
Harriet L. French, 

Bluefield, W. Va. 


Contributor : 


Bill Rendered.—I sent a client a bill for 
services, with which she was evidently dis- 
pleased, and she wrote me as follows, writes 
a contributor : 

“I have received your bill. When the 
final settlement is had with you and me, 
where the Judge of all Judges presides, I 
hope that He, in His infinite mercy, will 
deal leniently with you in His charges.” 

Contributor: John B. Morgan, 
Youngstown, Ohio. 
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Saves 
Your Time 


+ 


When you start your search 
with the Master Word Index of 
the Co-op U. S. Digest you save 
an immense amount of time. 


You don’t have to stop and 
analyze your question to deter- 
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Mingle a little folly with your wisdom.—Horace. 


Defense Witness: “I have been wedded 
to the truth from infancy.” 
Prosecuting Attorney: “Is the Court to 
infer that you are now a widower?” 
—(From The Christian Science Moni- 
tor—through Mary G. Kite, Wash- 
ington, D. C.) 


A La Mode.—The Lawyer’s Wife: 
What does the paper say about this sea- 
son's suits? 

| The Lawyer (absently): Large checks 
will be the correct thing in law suits this 
season.—Life. 


The Cimex Lectual as a Defense.—In 
an early suit in New Jersey to recover rent 
due, the affidavit of defense contained the 
following : 

“The said plaintiff ought not to maintain 
this suit, for at the time of the executing 
of the indenture the said dwelling house 
was, with the knowledge of the plaintiff, 
infested and overrun by certain blood-suck- 
ing, obnoxious insects, known as cimex 
lectual, the habits and irresistible impulses 
of which said insects were and are to come 
upon householders like a thief in the night, 
and with force and forceps to attack, har- 
ass and make war upon, householders, en- 
dangering the bodily comfort, peace, and 
domestic felicity of said householders and 
causing them to flee away to be at rest.” 


Not Guilty—A negro was brought be- 
fore a Magistrate and was informed that 
he was charged with assault and battery 
upon another negro. Whereupon, the de- 
fendant replied: “Jedge, I didn’t put no salt 
in that nigger’s battery, I jest tried to knock 
his —— head off. 

Contributor: W. E. Nesbit, 


Columbia, Tenn. 


Unsolicited Case —At the January term 
of the Newton Circuit Court, on the crim- 


inal docket, there was a case wherein the 
defendant was charged with destroying 
trees. The defendant appeared without 
counsel and, upon proper showing as to his 
inability to employ one, the Court appoint- 
ed an attorney to defend him. The attor- 
ney for defendant began his closing argu- 
ment to the jury as follows: “Gentlemen 
of the Jury this is one of those kind of 
cases that sometimes comes to an attorney 
unsolicited . . .” The Jury believed him 
and found a verdict of not guilty. 
Contributor: Eugene W. Moore, 
Jasper, Ark. 


Dual Meaning.—A contributor writes: 
“IT was investigating a three way accident 
the other day for an insurance company, 
and because of the fact that our assured 
was injured quite severely and confined to 
the hospital we were unable to see him. I 
therefore sent a proof of loss report to his 
wife and asked her to have her husband fill 
it out as early as possible so that I could 
send it in to the company. The next day 
this lady called me by phone and in a very 
excited tone said: ‘This proof of loss form 
which you have sent me to fill out neces- 
sitates that I see the other parties to the 
accident.’ Quite surprised, I asked her 
why, and she said: ‘It says on the first 
page, see the other side.” 

Contributor: Paul F. Schiffner, 
Spokane, Wash. 


A Grave Offense Draws Unseemly 
Quips from Cops.—The theft of a hearse 
was reported last night to Sergt. John Mel- 
sheimer at the Marquette police station. 

“This is a grave case,” the sergeant told 
Policeman William Karsneck. ‘“Here’s 
what happened: Max E. Yaffe, who runs 
a mortuary at 3125 West Roosevelt road, 
left his hearse-at-Roosevelt road and Troy 
street, and somebody pinched it.” 
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“Must have been in the dead of night’ 
remarked Policeman Karsneck. 

“I suppose if we do find the thief som. 
body will get him freed on a writ of habe, 
corpse,” added Sergt. Melsheimer. 

—Chicago Tribuy. 
Theodore H. Mitchel 

Chicago, Il 


Contributor : 


Unpleasant Surprise.—Our contribyty, 
was elected County Attorney of Rawlx 
County, Kansas, last fall and took over ty 
office January 14th, 1935. Recently he wre 
a citizen of this county about an over-dy 
account and this is a copy of the letter} 
received in answer thereto: 

“Dear Mr Brown—Recieved your let 


please dont pay much attention to Joe Va 


what he tells you I wrote to the co and, 
soon Ill get on answer II] come and see ym 
I helped you to get in the office and I wy 
kind a surprised when I got the letter fro 
you.” 

Yours truly—James J Sis 


P. S. soon as I come to Atwood I comi 


& see you.” 
Contributor: Forest W. Brown, 


Atwood, Ka 


Jokes Heard in Harvard Law Scho 
Classrooms, 1915-19, 


Reported by Emmet Russell, Northwood, 
N. H. 


Student : 
plaintiff on the street.” 


Student: 


to control everything on your person.” 
Felix Frankfurter : 

mals?” 
Professor: 

istrator ?” 
Student: 


“Who was appointed admin- 


“The deceased.” 


Professor: “I 
premise.” 

Student : 
ing with.” 


don’t agree with your 


“Well, that’s what I was start 


Professor: 
Student: 


“Who is suing in this case” 
“The plaintiff.” 


Student: “If the plaintiff fell out th 
sixth story window, would he recover?” 
Professor: “I don’t know,” 


“Defendant’s horse kicked t® 


“T think the owner of the lai = 
intends to control everything on the lanl § 
including wild animals, just as you inten 


“Including wild a § 


—_—_—— 
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CASE AND COMMENT 


Little Girl (after listening to reading of 
gveral cases): “Some of that sounds like 
mythology.” 

Professor: “Did you get anything out of 
that old case?” 

Student: “I got an abstract out of it.” 

Professor: “How did this case come 
u ” 

Student: “This case came up on an ob- 
struction to the highway.” 


Student: “What is the citation of that 


E actress’ case?” 


Professor: “1911 2 K. B. 768. There’s 
no picture of the girl in it.” 


From the Lone Star State—A con- 
tributor sends us two humorous stories. 
“One day a negro sent for me to come to 


; see him while he was in jail, having already 


ws teen employed by him I visited the jail 


when the following occurred: He said, 


© “Boss, it looks like dey is goin to hold me 


here in jail until the grand jury sets, and 


> I wants outn here so I can go to work and 
| raise some money for my trial, dey wont 
' do nothing unless dey has to. Cant you 
| sue for me ‘Corpus-Christy,’ and make dem 


fix my bond?” “One dem things, I think 


I dey calls it dat.” 


the lant 
the land 
yu intend 
yn.” 
wild ani- 


1 admin- 


ith your 


ras start 
is case?” 


out the 
over?” 


“On another occasion a negro came to my 
office and says, ‘Jedge, you all performs 


= for Mr. , dont you?’ I says, ‘Well, 
; if I understand what you mean by per- 
| forms, I reckon I do.’ He says, ‘Well I 
) means when Mr. ————— has any papers 


fixed up you all performs for him, don’t 
you” ‘Yes, I usually fix up his papers.’ 


> ‘Well I think me and him is gwine to have 
| some business pretty soon and I wants you 
© to perform for me to, just fix em plum 
5 good is all I want.’” 


Contributor: G. A. Walters, 
San Saba, Tex. 


Emphasis Will Change the Meaning.— 
Professor: John, will you give me the def- 
inition of credit? 

Student : I cannot give an exact defini- 
tion of credit, but I know what it means. 

Professor: So you cannot define credit? 

Student: How do you think it should be 
defined ? 

Professor: I don’t think! I know. 

Student: I don’t think I know either. 

Contributor: James F. McNamara, 
Detroit, Mich. 
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